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Se�ing the Context

�e EU legal order is built around the narrative of a 
new legal order of international law of a sui generis na-
ture. Relations between EU Member States, based 
on equality and reciprocity, have evolved in the con-
text of European integration into relations based on 
mutual trust. �is principle of mutual trust does not 
appear in the Treaties. It is a principle developed by 
the Court of Justice in its case law on the internal 
market, �rst under the notion of mutual recogni-
tion, and then in the context of the Area of Freedom, 
Security, and Justice (mutual recognition of judicial 
decisions in civil and criminal ma�ers). It is only re-
cently that the principle of mutual trust has been ex-
tended by the Court to relations between the natio-
nal courts of the Member States as such.

In a series of recent judgments, the Court of Justice 
has built a systemic approach around the principle 
of mutual trust as it applies to relations between the 
courts of the Member States on the one hand, and 
the national courts and the Court of Justice on the 
other . �e respect of common values by the EU (2)

Member States, combined with the comprehensive 
system of remedies in the legal order of the EU and 

its Member States, provide a solid basis for relations 
based on the principle of mutual trust, according to 
the Court. And if ‘EU Member States trust each ot-
her sufficiently to support the free movement of 
judgments or arrest warrants, why do they need a 
special system of legal protection for investors?’ .(3)

Investment Protection, Mutual Trust 
and Reciprocity

Investment protection under international law, in 
particular through the investor-State dispute se�le-
ment (ISDS) mechanisms that constitute the real 
raison d'être of international investment agreements 
(IIA), were designed for ‘asymmetrical’ relations 
between legal orders, where mutual trust in the ju-
risdictional systems of the contracting parties is ab-
sent. I will argue here that international investment 
protection is unnecessary in EU law, primarily for in-
tra-EU relations. Indeed, if the relationship between 

Mutual Trust and Investment
Protection in the EU
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the parties is based on trust, it is unnecessary to extract the investor protection 
mechanism from the legal order in which the investment is made. In contrast, the 
external relations of the EU and its Member States with third countries in the 
�eld of international investment protection are not automatically governed by a 
presumption of trust. In this context, the principle of reciprocity as derived from 
general international law, applies. 

Firstly, the transfer of competence to the EU in the �eld of foreign direct invest-
ment (FDI) with the entry into force of the Lisbon Treaty has not been without 
consequences for the treaty practice of the EU and its Member States in relation 
to the conclusion and survival of international investment agreements (IIAs) 
with third States. While the transfer of exclusive competence over FDI has ena-
bled the EU to build an external policy on the protection of international invest-
ments, it has also obliged the EU institutions to adopt measures to address pro-
blems of incompatibility of extra-EU BITs with EU law. In contrast, regarding in-
tra-EU BITs, their incompatibility with EU law is much more complex and pre-
dates the transfer of competence in 2009. As results from recent rulings of the 
Court of Justice, the logic inherent in international investment protection is fun-
damentally contrary to the autonomy of the EU legal order based on the princi-
ple of mutual trust.

Secondly, the transfer of FDI competence to the EU is also a potentially positive 
development. It invites the EU and its Member States to rethink investment pro-
tection policy in EU law in particular, and in international investment protection 
law in general. In its , the Court concluded that the ISDS mecha-Opinion 1/17
nism, as provided for in the CETA, is compatible with the EU legal order. �e 
Investment Court System (ICS) is thus consistent with the principle of mutual 
trust and the autonomy of EU law.

In my view, there are two explanations for this interpretation by the Court in its 
Opinion 1/17. Firstly, the ICS is in line with the EU’s objectives in its investment 
policy and the desire to make the ISDS mechanism more legitimate and equita-
ble, in terms of preserving the public interest and the right of States to legislate. Se-
condly, it is also the will of the Court to rethink the ICS which would be compati-
ble with the autonomy of the EU legal order, the relations within which are based 
on the principle of mutual trust. Indeed, short of being able to accept the ISDS 
mechanisms such as those found in classic BITs concluded by Member States 
with third countries, the EU is drawing the contours of a ‘tailor-made’ internatio-
nal jurisdictional system of investment protection, acceptable to EU law.
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�e example of CETA is interesting in this respect. 
It is indeed the �rst new generation trade agreement 
concluded by the EU and its Member States for 
which the Court has explicitly approved the ISDS 
mechanism, following the opinion procedure intro-
duced under Article 218(11) TFEU. It is primarily a 
mixed agreement, the nature of which may be per-
ceived differently under EU and international law. 
In the CETA, there are several types of relations, 
which are in different trust relationships, as far as the 
protection of international investments is concer-
ned. �e relationship between the EU Member Sta-
tes and the EU on the one hand, and Canada on the 
other hand, with regard to the protection of interna-
tional investments is not governed by the principle 
of mutual trust and must therefore, if necessary, be 
se�led by international arbitration set up under the 
agreement. �ese are thus reciprocal relations 
which must be ‘externalised’ into an international 
law se�ing. As for the relationship between the EU 
and its Member States under the CETA, it is based 
on the principle of mutual trust and therefore does 
not require arbitration to resolve potential invest-
ment protection disputes. Indeed, Member States 
trust each other with regard to investment protec-
tion in their respective legal orders. �ese trust rela-
tionships are to be seen as a state of affairs (EU law 
as a ma�er of fact) by the arbitral tribunal set up by 
the CETA. It is also for this reason that recourse to 
an arbitral tribunal for intra-EU disputes is not pos-
sible under the CETA.

Conclusion

�e EU legal order is based on the principle of mu-
tual trust, which makes it unnecessary to protect in-
vestments by arbitral tribunals in intra-EU relations. 
Following this logic, the Court of Justice has decla-
red in the Achmea judgment that intra-EU agree-
ments are incompatible with EU law. Following the 
Court’s logic, if ISDS mechanisms between EU 
Member States were to continue to exist, it would 
be assumed that the security of intra-EU invest-
ments would not be guaranteed. �is would be con-
trary to the very nature of the EU legal order, or at 
least the narrative developed by the Court on its sui 
generis nature. However, the principle of mutual 
trust, as developed in the case law of the Court, is clo-
sely linked to the respect of the rule of law in EU 
Member States, which is lately a very problematic is-
sue in some EU Member States (4).

What also remains problematic, in the context of 
the European investment protection system, is the 
tension between the EU legal order and internatio-
nal investment protection law. �ere is no perfect 
parallelism for the principle of mutual trust in the 
EU's external relations. In other words, the EU and 
its Member States cannot fully trust third countries, 
and vice versa, on the protection of investments in 
their respective legal orders. Despite the democratic 
guarantees that the parties would be able to offer to 
their international partners, international treaty rela-
tions continue to be based on a certain premise of 
mistrust. It is for this reason, among others, that the 
ICS is completely removed from the EU legal order, 
and therefore from relations based on the principle 
of mutual trust, and placed in international law go-
verned by the principle of reciprocity.

4. Dimitry Vladimirovich Kochenov and Nikos Lavranos, ‘Achmea versus the Rule of Law: CJEU’s Dogmatic Dismissal of Investors’ Rights in Backsliding Mem-
ber States of the European Union’ (2021) Hague Journal on the Rule of Law.
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Since long before the  struck, COVID-19 pandemic
EU policy-making has been characterised by the pre-
valence of a market-oriented mindset which, in the 
�eld of labour and social policies, has meant the prio-
ritisation of so� law instruments combined with a 
downward pressure on employment protection 
standards, displacing the EU path towards a fully-
�edged social market economy. �e in�ltration of 
the macroeconomic gover-
nance rules in domestic re-
gulatory domains has o�en 
prevailed over social inte-
gration objectives, espe-
cially a�er the establish-
ment of the Economic and 
Monetary Union (EMU) 
and as a result of a regime of 
spending cuts and �exibili-
sation of local labour mar-
kets during the Euro crisis. 
�is tailspin has led to a 
stark mismatch between the aspiration to a solida-
ristic ‘Social Europe’ and the reality of a triumph of 
economic integration over social goals, o�en resul-
ting in widespread scepticism among European citi-
zens.

More recently, however, something may have begun 
to change, at least in terms of policy agenda priori-
ties. �e �rst tangible steps towards a possible para-
digm shi� were made during the Juncker Commis-
sion, with the proclamation of the European Pillar 
of Social Rights ( ) - a 20-principle program-EPSR
matic document aimed at strengthening and mo-
dernising European labour and social policies - and 

the resumption of a certain 
legislative ferment in the la-
bour domain. Moreover, sin-
ce the moment of its installa-
tion, the Von der Leyen 
Commission has made the 
objective of ‘reinforcing So-
cial Europe’ one of its main 
political priorities, along 
with the realisation of a new, 
more sustainable and inclu-
sive, growth model.

As part of its social agenda, in March 2021, the Com-
mission presented an Action Plan to implement the 
EPSR, the aim of which was to give greater practical 
effect to the principles enshrined in it. �e Action 
Plan received broad endorsement at the institutio-
nal and political level during the  held Social Summit

The Action Plan on the Pillar of
Social Rights:  New Hopes for Social

Solidarity in Post-Pandemic Europe?
Silvia Rainone & Antonio Aloisi

1. Silvia Rainone is Researcher, European Trade Union Institute (ETUI); Tilburg University, �e Netherlands & KU Leuven, Belgium, srainone@etui.org. 
Antonio Aloisi is Assistant Professor and Marie Skłodowska-Curie Fellow, IE Law School, IE University, Madrid, antonio.aloisi@ie.edu
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in Porto on 7 May 2021 as the key to reorient the EU 
towards a more socially responsible path.

�e effort to create a more social-oriented, cohesi-
ve, and just Europe has been placed in a quasi-
emergency context, as the  is intended Action Plan
to integrate the delivery of the EPSR with the Next 
Generation EU (NGEU), the recovery strategy that 
the EU has prepared to exit the pandemic crisis. �e 
devastating nature of the exogenous COVID-19-
induced shock, which has further precipitated pre-
existing socio-economic vulnerabilities and inequa-
lities, has thus provided an unsought occasion for 
the EU to demonstrate its engagement with social 
solidarity and to turn political proclamations into 
concrete initiatives. 

�ese promising commitments point to a potential 
leap towards strengthening the social impact of EU 
policies, which has been weakened for decades by 
pu�ing macroeconomic objectives at the heart of 
EU action. Still, years of deregulatory and austerity 
policies constitute a crippling legacy, and the road to-
wards effectively embracing a more social outlook 
on EU integration could be long and winding. 

In a  published by the European Trade policy brief
Union Institute (ETUI) and in a forthcoming pa-
per, we evaluate the extent to which the EPSR 
Action Plan and its integration with the EU reco-
very strategy could eventually reconcile the ‘econo-
mic’ and the ‘social’ dimensions within the EU legal 
order.

�e Action Plan Implementing the Pi-
llar of Social Rights

�e main goal of the Action Plan is indeed to ensure 
that the transition to a greener and digitised world is 
socially fair and just, a�aining a proper social re-
equilibration. It includes a remarkable list of targets 
to achieve a more competitively sustainable EU. It 
touches upon a plethora of issues, from labour mar-
ket inclusivity and upskilling to health and long-
term care, measures to combat homelessness, wor-
king conditions and education, and other social pro-
tection and social assistance aspects. �e Commis-
sion introduced the formula of a ‘social rulebook’ 
that ‘ensures solidarity between generations and 
creates opportunities for all, rewards entrepreneurs 
who take care of their employees, focuses on jobs 
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and promotes be�er living and working conditions, 
invests in high-quality and inclusive education, trai-
ning, skills and innovation, and ensures adequate so-
cial protection for all’.

�is architecture leaves a signi�cant part of the exe-
cution of the Action Plan to so� law instruments, 
backed by the Pillar, which is a not-yet legally bin-
ding catalogue of principles. �e European Semes-
ter will be the main framework for achieving the 
goals set out in the Action Plan. �is is quite proble-
matic since the  has proved rather EU governance
hostile to the pursuit of progressive social policies in 
the past. Interestingly enough, the Action Plan was 
accompanied by a revision of the Social Scoreboard 
- a statistics-based document created to monitor pro-
gress on some of the EPSR’s principles in the con-
text of the European Semester. �e revised Social 
Scoreboard has a broader coverage thanks to the in-
clusion of new indicators on adult learning partici-
pation, the child poverty rate, the disability employ-
ment gap, and the housing cost overburden rate. So-
me current indicators have been updated to be�er 
monitor developments in social inclusion and pro-
tection. Only for the 2021 Semester cycle, the 
Country Reports and the National Reform Pro-
grammes have been replaced by the National Reco-

very and Resilience Plans, in which Member States 
outline strategic reforms and investments they are 
planning to make and are encouraged to make the 
best use of funds to accelerate the implementation 
of the EPSR.

Finally, the Action Plan clearly refers to the EU reco-
very strategy and asks national governments to use 
the unprecedented �scal stimulus received in the 
context of the  to implement the social Pillar. NGEU

Bouncing Back or Springing Forward?

�e EU institutions have presented the Action Plan 
as part of a parable of potential revival of their com-
mitment to upward convergence of living and wor-
king conditions. �e renewed emphasis on sustai-
nability, fairness, and inclusiveness as well as on the 
relevance of social dialogue, indicates that the EU 
approach to recovery is grounded in different pre-
mises than in the post-2010 European debt crisis.

However, we contend that the EU will have to face 
two major challenges in order not to fail in its social 
ambitions. �e �rst is that the proposed initiatives 
are still partially anchored to an arguably outdated 
vision that privileges active labour market policies 
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over the eradication of precariousness and bad-
quality jobs. �erefore, the EU has yet to demons-
trate that it has adhered to a growth model where so-
cial progress is not compromised by the uncondi-
tional pursuit of productivity and competitiveness. 
�e second challenge lies in the weak implementa-
tion infrastructure entrusted with the transposition 
of the EPSR. �e Plan only includes a few legislative 
initiatives - namely on , on gender pay transparency
the working conditions of , and to platform workers
ensure that competition law does not stand in the 
way of collective agreements for (solo) self-
employed workers. �e ro-
le of the EPSR does not 
seem to have gained trac-
tion when considering the 
context of the European Se-
mester and the preliminary 
glance we have of the ro-
llout of the NGEU.

To avoid unintended con-
sequences, it is essential 
that the pledge to remove 
the old roadblocks that ha-
ve historically slowed down the process of social in-
tegration - especially in the always neglected labour 
and social protection domain - is tangibly re�ected 
in the regulatory activity. If consistently realised, 
this long-awaited paradigm shi� could pave the way 
to a radically different a�itude. Healing the wounds 
of the pandemic could represent a ‘palingenetic’ op-
portunity for the EU to demonstrate a real change of 
pace vis-à-vis its commitment to social and labour 
rights.

More concretely, EU institutions must act at the le-
gislative level by pushing forward measures to tackle 
precariousness and strengthen social security and 
social assistance systems. �is can be done by resor-

ting more extensively to the legislative competences 
conferred by the Treaties. �ese offer the potential 
to adopt measures on a vast range of  in the subjects
labour and social �elds, from improvement of wor-
king conditions to social security and social protec-
tion, health and safety, information and consulta-
tion of workers, and labour market integration. In 
terms of governance, the role of the EPSR and the 
Social Scoreboard within the European Semester 
ought to be reinforced by enhancing their legal sta-
tus and by establishing binding social safeguards 
promoting working and living conditions. 

�e EU is handling this reco-
very phase with the genuine 
intention to break with the 
past. Importantly, the EU ap-
proach to the pandemic-
triggered crisis has partially 
departed from the not very 
solidarity-focused ‘moral ha-
zard’ narrative used during 
the �nancial and economic 
crisis of 2011. A regenerated 
project could sow seeds of a 

modernised institutional architecture, willing to up-
date its own original mission by investing in the so-
cial dimension in an integrative fashion in order to 
foster be�er working and living conditions for all Eu-
ropean citizens. �e result of the  of performance
EU institutions in the next months will also affect 
the future of this extraordinary project.
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As the Court of Justice stated in Opinion  of 18 2/13
December 2014, ‘the principle of mutual trust bet-
ween the Member States is of fundamental impor-
tance in EU law’. �is assertion needs to be exami-
ned along two lines of thought. 

First, not only is mutual trust of ‘fundamental im-
portance’; it is actually the most central de�ning cha-
racteristic of the EU polity, in which a relationship 
between EU Member States – based on national so-
vereignties, as exists in the international legal order 
– has been replaced by ‘mutual trust between the 
Member States’.      

Second, this mutual trust extends beyond national 
institutions and implies trust between the 'peoples 
of Europe’, who are the genuine holders of the sove-
reign rights in their respective liberal democratic na-
tional polities.

In September 1985, Jacques Delors said at the ope-
ning of the Intergovernmental Conference which 
led to the Single European Act: ‘we cannot rule out 
that, in thirty or forty years, Europe will form an 
UPO - a kind of unidenti�ed political object’. We are 
in 2021, in the middle of that time range, and this 
question of the nature of the EU polity needs to be 
addressed now, for two important reasons.

First, it makes it very difficult for this ‘strange ani-
mal’ that is ‘the EU and its Member States’ to �t as 

such into an international society which is still ba-
sed on the principle of ‘the sovereign equality of all 
States’ (Article 2 UN Charter). �is was exempli-
�ed by the UN’s General Assembly Resolution 
65/276 of 5 May 2011, in which the EU is recogni-
sed as ‘a regional organization’ (clearly implying 
among others), nothing more. On the opposite si-
de, as criticised by the Court of Justice in the already 
mentioned Opinion 2/13, ‘the approach adopted 
[…], which is to treat the EU as a State […] speci�-
cally disregards the intrinsic nature of the EU’ (§ 
193).

Second, it is necessary for scholars, in order to pro-
perly evaluate the EU’s achievements, performance 
or shortcomings, to understand its speci�c nature. 
�e EU is an original political form with an institu-
tional system not based on the exercise of a supreme 
power over a polity, but on an equipollent use of for-
mally sovereign powers by EU Member States ‘to 
a�ain objectives they have in common’ (Article 1 
TEU), within a composite, but single, multi-layered 
polity. How and why this works cannot be explained 
by current legal scholarship or political science, as 
their analytical schemes are either based on State 
models – the underlying assumption of which is the 
exercise and distribution of power within a polity ba-
sed on the exercise of a single sovereignty – or inter-
national relations-theories, based on the premise of 
co-existing and mutually exclusive sovereignties. 

Mutual trust between the peoples of Europe 
as the Foundation of the EU polity

Nicolas Levrat 1

 1. Professor of EU Law and Director of the Global Studies Institute, Geneva Transformative Governance Lab, University of Geneva, nicolas.levrat@unige.ch. 
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�erefore, this substitution of sovereignty by trust, 
as concerns the relationship between EU Member 
States, is key for understanding the EU. Such a chan-
ge of paradigm has huge consequences, as for exam-
ple, the German constitutional judges rightly poin-
ted out in their Maastricht and Lisbon decisions (in 
1993 and 2009): that EU Member States did not 
transfer their sovereign rights to a kind of sovereign 
EU. Because if the EU was sovereign, it would need 
to be democratic (Article 2 TEU): but in the absen-
ce of a European people, the EU cannot be demo-
cratic! �is is the well-known ‘no demos’ theory. De 
jure, Member States did not transfer any right of so-
vereignty to the EU. �ey nevertheless accept, 
through the EU institutional se�ing and legal order, 
to mutually limit the exercise of their sovereign 
rights.

As the Court of Justice gave birth to the EEC’s pecu-
liar legal system in 1964, asserting ‘that the law stem-
ming from the Treaty [is] an independent source of 
law […] of a special and original nature’, it underli-
ned that ‘by creating a Community of unlimited du-

ration, having its own institutions, its own persona-
lity, its own legal capacity and capacity of represen-
tation on the international plane and, more particu-
larly, real powers stemming from a limitation of sove-
reignty or a transfer of powers from the States to the 
Community, the Member States have limited their 
sovereign rights, albeit within limited �elds’ (Costa, 
C-6/64). Interestingly, the Court leaves both op-
tions open; limitation of sovereignty, or transfer of 
powers, as an alternative.

However, according to the Court of Justice and as a 
logical consequence, it does ‘make it impossible for 
the States, as a corollary, to accord precedence to a 
unilateral and subsequent measure over a legal 
system accepted by them on a basis of reciprocity’. 
Here it must be underlined that the Court does not 
say that it is contrary to the Treaty to grant prece-
dence to national law over Community law, or that 
EEC law enjoys precedence over national law. �e 
Court ‘only’ says ‘that the law stemming from the 
Treaty, an independent source of law, could not, be-
cause of its special and original nature, be overrid-

�is substitution of sovereignty
by trust, as concerns the relationship
between EU Member States, is key for
understanding the EU
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den by domestic legal provisions, however framed, 
without being deprived of its character as Commu-
nity law and without the legal basis of the Commu-
nity itself being called into question’ (Costa, C-
6/64). �is is the principle of the primacy of EU 
law, exactly as it is currently quoted in Declaration 
No. 17 concerning primacy. It clearly states that EU 
law cannot be overridden by any provision of natio-
nal law. Not because there is a hierarchical prece-
dence of EU law over national law stemming from 
the Treaties, but because a Member State behaving 
that way would ‘call into question the legal basis of 
the Community’. �erefore, the Court of Justice 
and other EU Member States trust it will not do so. 
It is thus a mutual limitation of sovereign rights, not 
a transfer of power.

�is structural feature of the EU legal system is furt-
her con�rmed in the 1964 Costa ruling of the Court 
of Justice, by the fact that this primacy is not relying 
on any speci�c EU law mechanism to ensure its pro-
per implementation. Even though there is a proce-
dure for the Court to sanction a defaulting Member 
State as regards EU law implementation, the Court 
does not at all refer to this mechanism in its Costa de-
cision. 50 years later, in Opinion 2/13, the Court 
reasserts that ‘the judicial system [of the EU] as thus 
conceived has as its keystone the preliminary ruling 
procedure […]’ (§ 176). Article 267 TFEU, not 
260 TFEU, is the keystone of the EU politico-legal 
system. �erefore, it is not EU institutions that gua-
rantee the effective limitation of the exercise of their 
sovereign rights by EU Member States, but the or-
gans of the States themselves, with a preeminent ro-
le being recognised for national judges, as the Court 
asserted in its 1978 Simmenthal decision.

Some could argue that, in a rule of law-based legal 
system, judges are not exercising sovereign rights - 

they are just implementing the law, whatever the law 
is. Genuine sovereignty, in a liberal democratic 
system, actually rests with the people, not with State 
institutions. �us, this mutual limitation could be 
pictured as a rather technical ma�er, regulating rela-
tionships between national and EU legal orders, as 
was well underlined by the 1993 Karlsruhe decision 
on the Maastricht Treaty. In their reasoning, the Ger-
man constitutional judges admi�ed an unlimited 
precedence of EU Law over German Law, as long it 
is a requirement of German constitutional Law. �is 
implies a mere circular legal mechanism, not a sove-
reignty issue.

However, within the �eld of application of EU law, 
the European nations participating in the European 
integration project have also renounced the sove-
reign exercise of their democratic rights (making 
the assertion that the EU is founded on democracy 
– openly challenged by the Karlsruhe judges in their 
2009 Lisbon decision – very disputable). How is it 
possible?

�e EU’s most important decisions, such as Treaty 
modi�cations (Article 48 TEU), admission of new 
Member States (Article 49 TEU) or the acceptance 
of new ‘own resources’ for the EU (Article 311 
TFEU), need to be rati�ed by Member States ‘in ac-
cordance with their respective constitutional requi-
rements’. �is apparently guarantees the democratic 
control of the EU’s most important choices by na-
tional polities, and should preserve the essence of 
the sovereign power of the democratic liberal States 
that are members of the EU. However, such a deci-
sion by a Member State may only enter into force 
with the additional approval of all other Member 
States. It means that the national decision is not a so-
vereign decision, since its realisation depends on ot-
her’s decisions. 
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�e negative exercise of national sovereign rights 
would remain possible (a negative vote blocks ever-
yone), while the exercise of positive sovereign rights 
at the national level becomes impossible (in the do-
mains covered by the Treaties). �e positive exerci-
se of genuinely ‘sovereign rights’ within the EU may 
thus only be made collectively by the convergent 
exercise of their ‘sovereign democratic rights’ by the 
27 nations of the 27 Member States. �is clearly re-
quires an incredible level of trust to believe that 27 
‘sovereign’ polities will all make converging choices. 
�is implies substituting mutual trust between the 
peoples of Europe for the common exercise of their 
formally sovereign powers to their formal individual 
capacity to exercise their sovereign power, as groun-
ded in their right to self-determination. �is is why 
the ‘EU and its Member States’, as a multi-level po-
lity based on mutual trust, not on sovereignty, is in 
orthogonal alignment with the current structure of 
international society which values ‘the equal right to 
self-determination of all peoples’ (Article 1(2) UN 
Charter) and is un�t for an EU based on collective 
co-determination by its Member States.

However, as regards the EU ‘domestic level’, it seems 
to work. In late May 2021, all EU Member States, ac-
cording to their own constitutional requirements, 
agreed, despite feuds and threats, a 750 billion-euro 
borrowing right for the EU, mutualising at EU level 
a substantial share of the costs for relaunching Euro-
pean economies a�er the COVID-19 pandemic. In 
this way emerges mutual economic solidarity, based 
on mutual trust between the peoples of Europe. 
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�e concept of mutual solidarity between EU Mem-
ber States is guaranteed by some provisions of pri-
mary law, including the preamble to the TEU and 
Articles 2 and 3 TEU. It is also enshrined in Article 
122 TFEU, which allows the EU to grant �nancial 
aid to a Member State in difficulty. Linked to the 
principle of mutual trust developed by the case law 
of the Court of Justice (especially Opinion 2/13), 
solidarity �nds itself at the very foundation of EU in-
tegration.

However, since the last �nancial/economic crisis, 
some mechanisms have been put in place outside 
the EU legal order. �ese international law mecha-
nisms have given rise to the development of a diffe-
rent kind of solidarity, on the margins of the EU: a so-
lidarity subjected to ‘strict conditionality’, which 
mainly aims at ensuring the ‘stability of the eurozo-
ne as a whole’, at the expense of trust. We are witnes-
sing a paradigm shi�, from integration based on soli-
darity and trust to a mode of operation essentially 
based on conditionality. �is conditionality, repla-
cing solidarity (based on mutual trust between 
Member States and between EU institutions), 
tends to impose itself in several �elds of the EU’s in-
ternal action. Does the EU consist of a legal system 
based on solidarity and mutual trust? Or is it able to 
function, concerning certain �elds at least, only 
through conditionality and mistrust?

Following the �nancial and economic emergency of 
2009-2012, an economic governance subsystem de-
veloped at the margins of the EU. Following two pre-
vious temporary facilities, the European Stability 
Mechanism (ESM) was established as an interna-
tional institution by the signing in 2012 of an inter-
governmental treaty by the Member States of the Eu-
rozone. It consists of an international �nancial insti-
tution providing conditional assistance to Member 
States experiencing economic difficulties. �e 
Treaty on Stability, Coordination and Governance 
(TSCG) is another treaty signed at the intergovern-
mental level, on the margins of the legal and institu-
tional framework of the EU. �is intergovernmental 
treaty had to be adopted because of some Member 
States’ opposition to a revision of the EU Treaties 
and has been rati�ed by all but three Member States 
- but not all are bound by the entire Treaty. 

Also, the Eurozone crisis has also given rise to un-
conventional action by the European Central Bank 
(ECB), raising important questions of legality, ac-
countability, and legitimacy.

Economic emergency gave rise to the construction 
of an institutional framework on the margins of the 
EU's legal framework, bringing its institutional ba-
lance into question. Indeed, it must be noted that 
these two Treaties give competences and tasks to 

A System on the Margins of the EU:
Are Mutual Trust and Solidarity Possible

in the context of Emergencies?
Flore L. Vanackère1

1.  PhD candidate and teaching assistant at the Global Studies Institute and GTGLab – University of Geneva, �ore.vanackere@unige.ch. 
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both euro area-speci�c bodies/institutions and EU-
wide institutions. �e ESM Treaty has assigned a 
key role to the European Commission and the ECB, 
and its main decisional body, the Board of Gover-
nors, has the same composition as the Eurogroup; 
in fact, the President of the Eurogroup also chairs it. 
�e Court of Justice has also been given competen-
ce to hear disputes that may arise in the context of 
the implementation of the ESM. Under the TSCG, 
too, certain tasks are assigned to the ECB, the Com-
mission, and the Court of Justice. On top of this, and 
concerning the development of the ECB, European 
Council and Eurogroup’s roles, we are witnessing 
strange institutional developments.

More fundamentally however, these developments 
also put in question the presuppositions of mutual 
trust and solidarity that lie at the basis of EU cons-
truction. So, contrary to the wishes of the authors of 
the Lisbon Treaty, who had integrated into primary 
law the value of solidarity and the objectives of so-
cial justice, social inclusion, and social cohesion, 
one may also wonder: has the way the EU functions 
been fundamentally transformed? �e institutional 
a�ermath of the Eurozone crisis has in fact demons-
trated two things. Firstly, at the Member State level, 

we see that, with the se�ing up of the ESM outside 
the framework and the prescription of the primary 
law of the EU (and, to a lesser degree, the develop-
ment of the New Hanseatic League), the Member 
States have drastically called into question the va-
lues of solidarity and mutual trust that were at the ba-
sis of their collaboration. Secondly, at the institutio-
nal level, the pulling apart of the institutional frame-
work, as well as the unconventional action of some 
EU institutions (especially, the ECB) and the unex-
pected development of others (especially, the Euro-
group), seem to constitute a proof more of the mis-
trust and lack of solidarity between EU compo-
nents. 

First, concerning the relations between Member Sta-
tes, we have the establishment of the ESM, and its 
consequence: conditional solidarity. �e third para-
graph of Article 136 TFEU provides that the gran-
ting of �nancial assistance is subject to a strict con-
ditionality, linked to reforms that the Member State 
concerned must carry out to bene�t from �nancial 
assistance from the ESM. �is principle of conditio-
nality is central to the �nancial assistance policy of 
the ESM and is mentioned 16 times in the ESM 
Treaty; the terms of this conditionality depend on 

�e Member States have drastically
called into question the values of
solidarity and mutual trust that
were at the basis of their collaboration
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the assisted Member State and will be included in 
the memoranda concluded with it. �e memoranda 
and the adjustment programmes are always clear 
about the conditional nature of the aid provided to 
assisted States.

�at was concerning the Member States and the 
trust and solidarity that they show to one another. 
But can one speak of solidarity between Member 
States when solidarity is already being eroded at the 
institutional level? 

Second, concerning the rela-
tions between EU institu-
tions, we are witnessing a no-
table de�ance induced by 
the institutional imbalance 
we brie�y mentioned abo-
ve. �at Member States may 
not trust each other is one 
thing: trust at the interna-
tional level is far from being 
the rule. But the integration 
demonstrated by the volun-
tary relinquishment of na-
tional competences to the bene�t of supranational 
institutions, consisted precisely in allowing the deve-
lopment of trust and solidarity. However, as we can 
see in times of economic and �nancial crisis, the 
functioning of the EU institutions is not marked by 
these values either. I will take two indicators of this 
institutional distrust. 

�e unconventional practices of the ECB, marked 
not only by a lack of legitimacy, despite its efficiency 
(its ‘output legitimacy’  but also by serious ques- (2)

tions of legality, or even ‘constitutionality’. Since 
2008 the ECB could be seen taking ‘[…] bold mea-
sures to maintain price stability’, thereby moving 
‘[…] beyond its conventional policy instruments 

(3) […]’. Among those unconventional measures, 
the asset purchase programmes that it has imple-
mented have taken centre stage in debates about the 
extent of the ECB’s powers and the legality and legi-

timacy of its crisis-related 
measures (4). �ese include 
the Outright Monetary 
Transactions (OMT) pro-
gramme, as well as the pu-
blic sector secondary mar-
ket asset purchase program 
(PSPP,  a l so  know n  as 
‘Quantitative Easing’) from 
2015.

In addition, the Eurogroup, 
an institution which, alt-
hough not mentioned in 

Article 13 TEU, has played a pivotal role in the crisis 
and has developed at a good distance from the poli-
tical and democratic controls of the national parlia-
ments as well as the European Parliament (EP) .  (5)

�e Eurogroup quickly imposed itself as the arena 
for managing the crisis, where responses to the crisis 
were forged. It has met 206 times between 2010 and 
2017. Article 137 TFEU and Protocol 14 mention 
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the Eurogroup as the informal meeting of ministers 
of the Eurozone’s Member States. It must be noted 
that the parliaments – the European Parliament as 
well as national parliaments – are completely le� 
behind by this essentially intergovernmental deve-
lopment. In fact, both the ECB and the Eurogroup 
continue to escape the common rules of transpa-
rency and accountability. Is this not an urgent sign of 
the lack of trust between institutions, when crisis si-
tuations are entrusted to informal bodies that are es-
sentially beyond the control of the EU’s more tradi-
tional separation of power techniques?

As we have seen with the sovereign debt crisis and 
its legal and institutional consequences, it is not the 
principles of solidarity and trust that have governed 
the action of the EU institutions and its Member Sta-
tes. �e immediate management of this crisis, as 
well as the mid- and long-term consequences of this 
�nancial-then-economic emergency have introdu-
ced into the law and the structure of the EU new va-
riables, new a�ractors according to which the EU 
(or at least one of its sub-systems) now operates. At 
the expense of trust and solidarity, the objective of 
price stability has overtaken the action of the EU 
and its Member States. �is a�ractor of price stabi-
lity has implied mistrust and conditionality as the ba-
sis for crisis management. But conditionality as the 
main driver of the EU action can also be seen in ot-
her �elds of EU action.

�e global health crisis, which of course also impac-
ted the EU, seemed initially to be no exception to 
the lack of trust and solidarity that we saw in the Eu-
rozone crisis. In the heart of the �rst wave, the EU 
institutions and instances were conspicuous by their 
absence. However, in response to the difficulties 
countries were facing and are about to face due to 
the pandemic (and the emergency measures adop-
ted to face it), the constitution of a ‘Recovery Fund’ 
was proposed, in addition to the seven-year budget. 
�e adoption of a ‘conditionality Regulation’ was 
then considered, that would link the next MFF and 
this ‘Next Generation European Fund’ to the res-
pect, by Member States, of the principles and stan-
dards of the rule of law.

     
I do not examine the twists and events surrounding 
the adoption of the recently enacted regulation, nor 
will I detail its content. My objective here is to high-
light the reappearance, in another �eld of action of 
the EU and its Member States, of the notion (the 
new a�ractor?) of conditionality. Once again (and 
rightly so concerning ‘rule of law conditionality’), 
the expression of European solidarity seems to be lin-
ked to the application of a principle of conditiona-
lity. 
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News Highlights
19 to 23 July 2021

Monday 19 July

In its appeal judgment Deutsche Lu�hansa v Commission (C-
453/19 P), the Court of Justice clari�ed admissibility rules 
for annulment actions brought by competitors against State 
aid decisions adopted following the formal investigation pro-
cedure under Article 108(2) TFEU.

Court of Justice clari�es rules on ad-
missibility for actions of annulment 
against State aid decisions

READ MORE ON EU LAW LIVE Monday 19 July

�e Commission presented its proposal for a Council Deci-
sion on the EU’s accession to the Convention on the Recog-
nition and Enforcement of Foreign Judgments in Civil or 
Commercial Ma�ers, the main international instrument on 
recognition of such judgments in those ma�ers.

EU should join the 2019 �e Hague 
Judgments Convention, Commission 
proposes

READ MORE ON EU LAW LIVE

Monday 19 July

�e European Public Prosecutor’s Office reported on its �rst 
activities, noting that it has processed more than 1,000 re-
ports on fraud affecting the EU’s �nancial interests and that 
goods worth at least 7 million euros have been seized.

EPPO reports on its �rst operations

READ MORE ON EU LAW LIVE

Monday 19 July

�e Commission adopted a New EU Forest Strategy for 2030 
as part of its aims to achieve the objectives of the European 
Green Deal. �e Strategy includes reference to a legislative 
proposal and Roadmap for planting three billion additional 
trees across Europe by 2030.

New EU Forest Strategy for 2030 pro-
posed

READ MORE ON EU LAW LIVE

Monday 19 July

In DK v European External Action Service (C-851/19 P), the 
Court of Justice upheld a General Court judgment that had es-
tablished that damage to the integrity, reputation or interest 
of the EU can be a factor in determining the seriousness of an 
official’s misconduct.

Damage to EU’s interests quali�es as cri-
teria to determine seriousness of offi-
cial’s misconduct, says Court of Justice

READ MORE ON EU LAW LIVE Monday 19 July

Actions brought by Cathay Paci�c Airways, Singapore Airli-
nes Cargo, Air Canada, and SAS Cargo Group and Others 
against the Commission were published requesting payment 
of default interest owed pursuant to what the General Court 
had already ordered be paid in prior rulings.

Several airlines challenge Commission 
for failure to pay default interest: ac-
tions published

READ MORE ON EU LAW LIVE
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Monday 19 July

�e Irish supervisory authority was advised in the �rst ever 
urgent binding decision adopted by the European Data Pro-
tection Board (under Article 66 GDPR) that it does not need 
to adopt �nal measures against Facebook Ireland Ltd over 
WhatsApp-Facebook data sharing.

Controversial WhatsApp data sharing 
with Facebook Ireland: EDPB tells 
Irish supervisory authority not to take 
�nal measures

READ MORE ON EU LAW LIVE Monday 19 July

�e Commission announced that it has opened an in-depth 
investigation to assess whether an arbitration award �nding 
that Spain violated the Energy Charter Treaty and ordering 
compensation in favour of Antin, a renewable energy com-
pany, constitutes illegal State aid.

Commission opens in-depth investiga-
tion into whether Energy Charter 
Treaty arbitration award against Spain 
constitutes State aid

READ MORE ON EU LAW LIVE

Monday 19 July

�e Court of Auditors’ Decision laying down the basic prin-
ciples and minimum security rules for protecting EU classi-
�ed information (41/2021) that it has access to in order to ful-
�l its mandate was published.

Classi�ed Information in the EU: 
Court of Auditors Decision on how to 
ensure it remains secure

READ MORE ON EU LAW LIVE Tuesday 20 July

�e European Court of Human Rights will be notifying the 
Polish Government of a pending priority case - Tuleya v. Po-
land (no. 2) (application no. 51751/20) concerning the sus-
pension and li�ing of immunity of a well-known judge from 
the Warsaw Regional Court. 

ECtHR noti�es Polish Government on 
new pending case concerning alleged 
lack of judicial independence in Poland

READ MORE ON EU LAW LIVE

Tuesday 20 July

Advocate General Tanchev delivered Opinions in cases Uni-
caja Banco, SPV Project 1503 and Banco di Desio e della Brian-
za and Others, Impuls Leasing România, and Ibercaja Banco, on 
national courts’ powers in enforcement proceedings concer-
ning unfair contractual terms.

Enforcement of the Unfair Terms Di-
rective and procedural limits to natio-
nal courts’ powers: AG Tanchev’s Opi-
nions

READ MORE ON EU LAW LIVE

Tuesday 20 July

In discrimination case Tartu Vangla (C-795/19), the Court 
of Justice held that the Equality Directive 2000/78 precludes 
national legislation that does not allow a person with a hea-
ring disability to be hired as prison officer, without checking if 
he or she can perform the duties.

Court of Justice clari�es rules on discri-
mination on grounds of disability

READ MORE ON EU LAW LIVE
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Tuesday 20 July

Advocate General Koko� in Dragnea v Commission 
(C-351/20 P) advised the Court of Justice to annul General 
Court order T-738/18 �nding inadmissible the annulment ac-
tion against OLAF’s refusal to grant access to certain docu-
ments to the leader of a Romanian political party.

AG Koko�: OLAF’s refusal to grant ac-
cess to documents is subject to judicial 
review

READ MORE ON EU LAW LIVE

Tuesday 20 July

�e Court ruled in ‘Latvijas Dzelzceļš’ VAS (C-60/20) that 
under Article 13(2) and (6) of Railway Directive 2012/34, a 
regulatory body may not oblige a service facility owner, who 
is not the operator, to supply all railway undertakings with 
non-discriminatory access to service facilities. 

Access to services-obligations under 
EU Railway Directive do not apply to 
the owner of the facility who is not the 
operator, rules Court of Justice

READ MORE ON EU LAW LIVE

Tuesday 20 July

Official publication was made of Commission Implementing 
Regulation 2021/1189, laying down rules for the production 
and marketing of plant reproductive material of organic hete-
rogeneous material within the meaning of Regulation 
2018/848. 

Commission’s rules for the production 
and marketing of plant reproductive 
material of organic heterogeneous ma-
terial published

READ MORE ON EU LAW LIVE

Tuesday 20 July

�e Executive Board of the Conference on the Future of Euro-
pe agreed to allocate more seats in the Plenary to local and re-
gional authorities as well as to social partners, bringing the to-
tal number of representatives to 450. �e next Plenary will be 
in October. 

Executive Board of the Conference on 
the Future of Europe amends Plenary’s 
composition

READ MORE ON EU LAW LIVE

Tuesday 20 July

In Polat v. Austria (application no. 12886/16), the European 
Court of Human Rights held there were violations of Article 8 
ECHR and Article 9 ECHR due to the failure to provide the 
family with information and take their interests into account 
for the post-mortem of a baby.

ECtHR: human rights breached in case 
of post-mortem of baby due to failure 
to provide family with information and 
take their interests into account

READ MORE ON EU LAW LIVE

Tuesday 20 July

�e Commission published its 2021 Rule of Law Report high-
lighting positive developments and challenges still affecting 
the rule of law across the EU, as well as within Member States, 
taking into account worsening situations in some Member 
States, and the impact of COVID-19.

Commission publishes 2021 Rule of 
Law Report

READ MORE ON EU LAW LIVE
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Tuesday 20 July

�e Commission requested consultations with Russia in the 
World Trade Organization (WTO) concerning three trade 
measures it alleges are contrary to WTO law, the �rst step be-
fore initiating formal litigation proceedings before the Gene-
va-based body.

EU initiates WTO dispute against dis-
criminatory procurement by Russian 
State-owned enterprises

READ MORE ON EU LAW LIVETuesday 20 July

�e Commission adopted a Recommendation for a Council 
decision authorising the opening of negotiations for an EU-
UK agreement on Gibraltar, with its negotiation proposals, gi-
ven that Gibraltar is excluded from the scope of the EU-UK 
Trade and Cooperation Agreement. 

Dra� mandate for negotiations with 
UK on Gibraltar adopted by Commis-
sion

READ MORE ON EU LAW LIVE

Tuesday 20 July

Advocate General Tanchev advised the Court of Justice to 
�nd in Manpower (C-948/19), on alleged pay discrimination 
against temporary workers posted by an employer to an EU 
agency, that the inter-partes claim is possible, the status of the 
EU agency not impacting the case.

Pay-discrimination claim against priva-
te employer possible under Temporary 
Agency Work Directive even where wor-
kers posted to an EU agency, AG Tan-
chev advises

READ MORE ON EU LAW LIVE

Wednesday 21 July

Annulment action Luossavaara-Kiirunavaara (T-244/21) 
challenging a Commission Decision that rejected Swedish na-
tional implementing measures for the transitional free alloca-
tion of greenhouse gas emission allowances concerning the 
correct use of benchmarks was published. 

General Court to decide on validity of 
using iron ore pellets as benchmark for 
the transitional free allocation of 
greenhouse gas emission allowances

READ MORE ON EU LAW LIVE

weekend edition

stay alert keep smart

Wednesday 21 July

�e Commission presented a legislative proposal to amend 
the EU’s rules on anti-money laundering and countering te-
rrorism �nancing (AML/CFT) and to create a new EU aut-
hority to �ght money laundering.

Anti-money laundering and terrorism 
�nancing: Commission proposes legis-
lative overhaul and new EU authority

READ MORE ON EU LAW LIVE

Wednesday 21 July

Cooperation between the EU Intellectual Property Office 
and Community Plant Variety Office was formalised by a 
Service Legal Agreement that the agencies have recently sig-
ned, and which has entered into force.

EUIPO and CPVO sign Service Level 
Agreement for closer cooperation

READ MORE ON EU LAW LIVE
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�ursday 22 July

�e European Commission approved a German Federal sche-
me amounting to more than 507 million euros that is inten-
ded to support the acquisition of climate-friendly commer-
cial vehicles.

Commission approves German State 
aid scheme for the acquisition of clima-
te-friendly commercial vehicles

READ MORE ON EU LAW LIVE

Wednesday 21 July

Advocate General Saugmandsgaard Øe advised the Court of 
Justice in Ferrari (C-123/20) to rule that, when the full ove-
rall appearance of a product has been made available to the pu-
blic, then this means that individual parts of the product’s de-
sign can be protected as an unregistered design – as long as 
the design was clearly identi�able when it was made available.

AG Saugmandsgaard Øe: partial design 
when full view of product is publicly 
available can be protected as unregiste-
red Community design under EU Regu-
lation in Ferrari case

READ MORE ON EU LAW LIVE

�ursday 22 July

�e European Commission issued guidelines for Member 
States on how to check EU Digital COVID Certi�cates – the 
newly rolled out tool to show proof of vaccination or recovery 
from COVID-19 – before travel.

Guidelines for Member States on EU 
Digital COVID Certi�cates as air traffic 
increases

READ MORE ON EU LAW LIVE �ursday 22 July

A request for a preliminary ruling, K.D. v Towarzystwo Ubez-
pieczeń Ż S.A. (C-208/21), was published, seeking clari�ca-
tion on the interpretation of Articles 3(1), 2(d) and 3(2) of 
the Unfair Commercial Practices Directive, as well as Article 
5 of Directive 93/13.

Request for a preliminary ruling on the 
responsibility for and annulment of un-
fair commercial practices

READ MORE ON EU LAW LIVE

weekend edition
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�ursday 22 July

�e European Court of Human Rights ruled in Reczkowicz v. 
Poland  (application nos. 43447/19, 49868/19 and 
57511/19) that Poland violated Article 6(1) ECHR (right to 
a fair trial) as the Disciplinary Chamber of the Polish Supre-
me Court is not a ‘tribunal established by law’.

ECtHR: Polish Supreme Court Disci-
plinary Chamber not a tribunal esta-
blished by law

READ MORE ON EU LAW LIVE

�ursday 22 July

�e UK Government published a document outlining its 
new position with regard to the Protocol on Ire-
land/Northern Ireland, the most contentious issue in EU-UK 
relations following the UK’s exit from the EU.

UK publishes paper outlining new ap-
proach to Irish Protocol

READ MORE ON EU LAW LIVE
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�ursday 22 July

Binding targets in the Efforts Sharing Regulation 2018/842 
set how greenhouse gas emissions for 2030 should be redu-
ced, and the EFTA Surveillance Authority adopted a decision 
�xing this for Iceland and Norway including in sectors not co-
vered by the EU Emissions Trading System.

Annual greenhouse gas emissions bud-
gets for Iceland and Norway set by 
EFTA Surveillance Authority

READ MORE ON EU LAW LIVE

�ursday 22 July

�e European Banking Authority published a non-
mandatory methodological Guide to mystery shopping in 
the Member States, pursuant to its mandate to coordinate 
such activities, to enhance the ability of NCAs to assess the re-
tail conduct of �nancial institutions.

Guide to mystery shopping: European 
Banking Authority

READ MORE ON EU LAW LIVE

�ursday 22 July

�e action in Varhoven administrativen sad (C-289/21) was 
published: the Court of Justice will hear a case on the judicial 
review of an amended national provision following  the decla-
ration by a lower court that it was incompatible with EU law.

Court of Justice to rule on judicial exa-
mination of amended statute pre-
viously declared incompatible with EU 
law

READ MORE ON EU LAW LIVE
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Friday 23 July

�e European Commission has announced its decision to 
open an in-depth investigation to assess whether the com-
pensation granted by Denmark to Post Danmark to ful�l its 
public service mission for the year 2020 is in line with EU Sta-
te aid rules.

Commission opens in-depth investiga-
tion into Danish aid to Post Danmark

READ MORE ON EU LAW LIVE

Friday 23 July

�e European Data Protection Board published an Urgent 
Binding Decision concerning WhatsApp’s data sharing with 
Facebook, a response to Member of European Parliament on 
international agreements, and several sets of Guidelines.

European Data Protection Board’s July 
Plenary: WhatsApp-Facebook deci-
sion, Response to MEP on internatio-
nal data transfers, and various Guideli-
nes

READ MORE ON EU LAW LIVE

Friday 23 July

�e European Banking Authority published a Discussion Pa-
per on how to standardise the proportionality assessment 
methodology for credit institutions and investment �rms. 

European Banking Authority: consul-
tation on proportionality assessment 
methodology

READ MORE ON EU LAW LIVE
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Insights, Analyses & Op-Eds

by �eodoros G. Iliopoulos

Op-Ed on the importance of the Court of Justice’s ruling that 
con�rms the ‘principle of energy solidarity’ in EU energy po-
licy as a legal criterion that entails rights and obligations for 
Member States and the EU, in OPAL pipeline (C-848/19 P).

�e importance of being justiciable. 
�e Court of Justice’s ruling in OPAL 
pipeline (C-848/19 P) and the legal sta-
tus of the principle of energy solidarity

READ ON EU LAW LIVE

by Elijah Granet

Op-Ed on a ‘classic Grand Chamber fudge’ in Joined Cases IX 
v WABE & MH Müller Handels v MJ (C-804/18 and C-
341/19), a relatively short Court of Justice judgment which 
kept the status quo relatively intact, and which leaves EU law 
on the right to manifest one’s religion or belief looking like a 
feeble, unprincipled, and pointless supplement to national 
law.

Missed opportunities: the Court of Jus-
tice fails to �x the unprincipled mess on 
religious garb in the workplace

READ ON EU LAW LIVE

weekend edition

stay alert keep smart
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Friday 23 July

�e European Court of Human Rights ruled in Avanesyan v. Armenia (application no. 12999/15) that the criminal conviction of 
the applicant for refusal to perform military service was contrary to the freedom of thought, conscience and religion under Arti-
cle 9 ECHR.

ECtHR: Article 9 ECHR prevents criminal convictions for refusal to perform mili-
tary service on religious grounds where no alternative civil service is available

READ ON EU LAW LIVE

Friday 23 July

An in-depth investigation was opened by the Commission in-
to the proposed acquisition of G�IL by Illumina, due to con-
cerns of reduced competition and innovation for the develop-
ment and commercialisation of cancer detection tests based 
on sequencing technologies.

Commission opens in-depth investiga-
tion into the proposed acquisition of 
G�IL by Illumina

READ ON EU LAW LIVE Friday 23 July

�e European Commission presented its third Annual Re-
port on the application of the Code of Conduct for the Mem-
bers of the Commission.

Annual Report on the application of 
the Code of Conduct for the Members 
of the European Commission in 2020

READ ON EU LAW LIVE
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by Patricia Pérez Fernández

Analysis of the Court of Justice’s ruling Volvo and Others (C-30/20), stemming from a preliminary ruling request concerning the 
trucks-cartel on the concept of the ‘place where the harmful event occurred’ ex Article 7(2) of Regulation 1215/2012.

�e Court of Justice on international and territorial jurisdiction in the place where 
damage occurred

READ ON EU LAW LIVE
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by Annalisa Volpato

Op-Ed on the incorporation of global standards into the EU’s 
legal system which challenges the basic tenets of public law, 
and which the pending case Stichting Rookpreventie Jeugd 
and Others (C-160/20) blatantly exposes.

Rules Behind Paywall: the Problem 
with References to International Stan-
dards in EU law

READ ON EU LAW LIVE by Tobias Nowak

Op-Ed on the Court of Justice’s recent clari�cation that on 
call-duty of military personnel in peacetime is working time 
in its entirety and must be counted as such if none of the ex-
ceptions listed by the Court apply, in B. K. v Republika Sloveni-
ja (Ministrstvo za obrambo) (C-742/19).

Working-time of military personnel un-
der scrutiny, Court of Justice’s ruling in 
Ministrstvo za obrambo

READ ON EU LAW LIVE

by Nathan de Arriba Sellier

Op-Ed on the questions raised in FBF (C-911/19), the legal 
nature of European Banking Authority guidelines as pure so� 
law or measures that have binding legal effects, a decision that 
is at odds with the Meroni doctrine, stretching the legal frame-
work on EU agency powers.

Upholding Romano, eroding Meroni: 
the ruling of the Court of Justice in FBF

READ ON EU LAW LIVE

by Mary Guy

Op-Ed on A (Soins de santé publics) (C-535/19), by which 
the Court of Justice con�rmed the right of economically inac-
tive EU citizens who have exercised their free movement 
rights to be affiliated to the public sickness insurance system 
of the host Member State - but with a caveat.

Comprehensive Sickness Insurance – 
some clarity from A (Soins de santé pu-
blics)?

READ ON EU LAW LIVE
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Library - Book Review  By Anjum Shabbir

weekend edition

stay alert keep smart

Brexit and the Future of the European Union:
�e Case for Constitutional Reforms

Review of a concise book that brings together a wide breadth of knowledge in a 
short space that showcases the author’s knowledge and expertise of EU affairs, and 
which pitches how EU integration and constitutional reform can generally move 
forward.

Federico Fabbrini READ ON EU LAW LIVE
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